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Burdis v. Burdis. — Decided at Wytheville, June 16, 1898 — Riely, 
J. Absent, CardweU, J : 

1. Estates — Conditions precedent and subsequent. If a condition precedent is 
annexed to a devise of real estate, and its performance is or becomes impossible, 
the devise fails, although the devisee is without fault ; but if the condition be 
subsequent, and its performance becomes impossible without fault of the devisee, 
the estate is not defeated or forfeited, but the devisee holds the property by abso- 
lute title, as if no condition had been annexed thereto. 

2. Estates — Conditions precedent and subsequent. Whether a condition annexed 
to an estate is precedent or subsequent depends upon the intent of the person 
creating the condition. The same words may make the condition either prece- 
dent or subsequent. If the language of the particular clause, or of the whole 
instrument, shows that the act on which the estate depends must be performed 
before the estate can vest, the condition is precedent, and unless it be performed 
the devisee or grantee can take nothing. But if the act does not necessarily pre- 
cede the vesting of the estate, but may accompany or follow it, and this can be 
collected from the whole instrument, the condition is subsequent. 

3. Wills — Case in judgment — Conditions. A testator devised to his wife "the 
homestead and five acres around the house during her natural life, with the under- 
standing that my [his] son Albert will support and take care of her, and at her 
death said homestead and land shall return to my [his] son Albert as compensa- 
tion therefor." By a subsequent clause of the will the testator expresses the 
wish that his son Albert will support and provide for his two sisters as long as 
they remain single. The testator survived his wife, but made no change in his 
will. 

Held : Albert takes a fee simple estate in the homestead and five acres. 

4. Conditions Precedent and Subsequent — Legacy — Devise. While there 
is a difference between a legacy and a devise where there is a condition precedent 
annexed to an estate, there is no difference where the condition is subsequent, but 
in the latter case, the estate to which the condition is annexed, whether it be land 
or a money legacy, if the performance of the condition be rendered impossible, 
becomes by that event absolute in the devisee as well as in the legatee. 



Lewis's Adm'sv. Hicks. — Decided at Wytheville, June 16, 1898. — 
Keith, P. Absent, CardweU, J: 

1. Pleading — Assumpsit — Account verified by affidavit — Plea must be so verified — 
Issue on plea not verified — Waiver — Estoppel. If a plaintiff in assumpsit files with 
his declaration an account verified by affidavit, which is served upon the defend- 
ant along with the writ, the case goes to judgment in the office, and this judg- 
ment becomes final with the adjournment of the next succeeding term of the 
court, unless before such adjournment, the defendant files a plea in bar, verified by 
his affidavit. The provision, however, that defendant's plea shall be verified by 
affidavit is in the interest of the plaintiff, who may waive it or by his conduct be 
estopped from asserting it. He cannot insist on it after having taken issue on such 
plea, without objection. 

2. Pleading— Pleas required to be verified by affidavit — Demurrer to unverified 
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plea — Objection to such plea after issue joined. A demurrer to a plea required by 
statute to be verified by affidavit does not bring to the attention of the court the 
lack of the affidavit. The affidavit is no part of the plea. The plaintiff should 
object to the reception of the plea when tendered because not so verified. He 
cannot make the objection after having taken issue, either of law or fact, on it. 



Clark v. Hultzer. — Decided at Wytheville, June 16, 1898. — 
Harrison, J. Absent, Cardwett, J: 
,1. Specific Performance — Character of title required — Misdescription of prop- 
erty. Specific performance of a contract for the sale of real estate will not be de- 
creed on the application of the vendor unless his ability to make such title as he 
contracted to make is unquestionable; but a false description in a deed under 
which the vendor claims does not cast a cloud upon his title, if, after rejecting so 
much of the description as is false, there remains a sufficient description to ascer- 
tain with legal certainty the subject-matter to which the deed applies. 

2. Deeds — Repugnant descriptions of properly conveyed. A statement in a deed 
that the lot conveyed is situated on the northeast corner of two streets mentioned, 
when in fact it is on the southwest corner of said streets, does not affect the deed 
where it appears that the grantor owned no property on the northeast corner, but 
did own the lot on the southwest corner; that possession of the last mentioned lot 
had been taken and held for a number of years and there are other sufficient de- 
scriptions of the lot on the southwest corner contained in the deed. 

3. Specific Performance — Release of encumbrances not recorded. Where a 
vendor, along with his deed to the vendee, tenders formal deeds of release of 
deeds of trust on the property conveyed, to be recorded by the vendor as soon as 
the vendee accepts the deed tendered him, this is all that is necessary to entitle 
the vendor to have specific performance. It is not necessary that such releases 
should be first actually recorded. 

4. Specific Performance — Cloud on title — Taxes. As a vendee of land has 
the right to apply his purchase money towards the payment of taxes on the land, 
the fact that the taxes for the current year in which the property is sold have not 
been paid is not a valid objection to the title. 

5. Specific Performance — Change of circumstances and delay — Mere deprecia- 
tion in values. Where there has been a change of circumstances or relations which 
renders the execution of a contract for the sale of land a hardship on the defend- 
ant, and this change grows out of or is accompanied by an unexcused delay on 
the part of the plaintiff, the change and delay together will constitute a sufficient 
ground for denying a specific performance, when sought by the one thus in de- 
fault. But the mere depreciation in the value of land, without fault on the part 
of the vendor, is no reason for refusing him a decree for specific performance. 



Iron Belt Building & Loan Association v. J. S. Groves and 

Others. — Decided at Wytheville, June 23, 1898, — Buchanan, J: 

1. Acknowledgments — Officer a grantee — Officer's ignorance of fact — Refusal to 

accept trust— Notice. A grantee in a deed, or a beneficiary under it, is incapable of 

taking or certifying an acknowledgment of it for recordation. The fact that the 



